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Enforcement issues in China only arise when:

You are the Claimant;

There is no settlement;

You win;

The Respondent does not pay voluntarily;

The Respondent is worth pursuing;

The Respondent’s assets are located in China; and

The System fails you.
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Global Statistics of Enforcement:

25% of cases settle pre-award

76% of awards are voluntarily complied with
8% of awards are ‘settled’

11% of awards go to enforcement action
46% are paid in full, 86% get a 75% recovery

Enforcement issues are 46% Respondent has no

[traceable] money, and 24% local resistance issues

Statistics: “Corporate Attitudes and Practices 2008,” Queen Mary College, sponsored by PWC
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Statistics of Enforcement:

90% of CIETAC foreign or foreign-related awards
are enforced

99% of CIETAC domestic awards are enforced

80%-+ of awards referred to the SPC for review of
enforcement are upheld

90% average enforcement rate under the New York
Convention

Distinguish Enforcement from Execution

Enforcement issues, e.g. in Philippines, Korea, India,
Pakistan, UAE, Indonesia

Statistics: Arbitration in China, A Practical Guide, Sweet & Maxwell 2004
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Improvements in the System:

Judicial training, specialist Courts

Centralisation of enforcement decisions at IPC and
SPC level

Interpretations and clarifications of process
Extension of time limits

Respect for the Judiciary
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Practical Issues:

Time limits

Choosing the Province and Court of Application
Supporting documents and the application
Discovering new assets

Effect of an appeal or annulment

Errors and uncertainties in the arbitration
agreement or the arbitral procedure

Ad hoc awards and Hong Kong awards
Local variations
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Resolving Disputes in Today’s China:
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Introduction

Overview of investment treaties
Overview of investor-State arbitration

China’s investment treaties
Key facts
Historical context
Practical issues
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Investment Treaties and

Investor-State Arbitration
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Investment Treaties — Overview

Agreements between States, which confer rights on
private investors

Designed to stimulate economic growth through the
“promotion and protection of investments”

Important for capital-receiving States — signals
commitment to rule of law and a positive
Investment climate

Important for capital-exporting States — achieves
protection for companies and nationals that
Invest abroad

ALLEN & OVERY




Investment Treaties — Key Features

Generally provide a range of protections against
unlawful government interference with investments,
iIncluding:

llegal expropriation

fair and equitable treatment

national treatment

most-favoured nation
Generally provide a direct right of action for the

iInvestor to enforce BIT rights through binding
Investor-State arbitration
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Investor-State Arbitration

“Depoliticise” disputes:
direct recourse to arbitration

application of public international law (by itself, or as a
correcting influence on Host State’s law)

neutrality

Choice of arbitral forum

International Centre for Settlement of Investment
Disputes (ICSID)

Minimisation of local court interference
Enforceability of awards
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Recent statistics

317 investment treaty cases initiated to date
77 countries have faced investment treaty claims
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China’s Investment Treaties
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China’s Investment Treaties

Some key facts:

China has second highest number of bilateral
Investment treaties with 126

First BIT signed with Sweden in 1982

China acceded to the ICSID Convention on 6
February 1993

Only one Chinese national has brought an investment
treaty claim (against Peru under China/Peru BIT)

No known investment claims brought against China

Will this change in the future? Are investment
treaties an option?
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Historical Context — 1980s

First BIT signed in 1982 (China/Sweden)

All investments must be made in accordance with
local law — approval required

Contained broad range of investor protections but
dispute resolution provisions (if any) were very
restrictive

Only allowed arbitration to determine compensation
for expropriation

No ICSID arbitration — only ad hoc tribunals
No “national treatment”
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Historical Context — 1990s

China accedes to ICSID Convention in 1993, but
makes reservation — consent to arbitration was
limited to compensation for expropriation

Most BITs still only allowed arbitration to determine
the amount of compensation for expropriation

Yet this marked the beginning of a gradual shift
towards broader acceptance of investor-State
arbitration

1998 — China/Barbados BIT: all investor-State
disputes to be referred to ICSID arbitration
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Historical Context — 2000s

Increase in foreign direct investment from abroad
and increase in outward investment by Chinese
nationals

New BITs continue to require that investments be
made in accordance with local law

“National treatment” expanded — grandfather clause

Certain countries seek to renegotiate BITs to take
advantage of change in Chinese policy, including
wider dispute resolution provisions

Do MFEN provisions allow incorporation of more
favourable terms from other BITs?
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Practical Issues

Chinese BITs must be examined on case by case
basis

Are investment treaties an option? Questions for
consideration:

(1) Has the investment been approved in accordance
with Chinese law?

(2) What is the scope of the dispute resolution
provision?

(3) Does the BIT provide for “national treatment”?

(4) Can the MFN clause be used to incorporate more
favourable provisions from other BITs?
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Questions?

These are presentation slides only. The information within these slides does not
constitute definitive advice and should not be used as the basis for giving definitive
advice without checking the primary sources.

Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. The
term partner is used to refer to a member of Allen & Overy LLP or an employee or
consultant with equivalent standing and qualifications or an individual with
equivalent status in one of Allen & Overy LLP's affiliated undertakings.
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Arbitration in the PRC (1)

e Arbitration Law of the PRC effective as from
Sept. 1, 1995.

e China’s accession into the 1958 New York
Convention in 1987.



Arbitration in the PRC (2)

Statutory restraint: Article 16 of the Arbitration
Law 1995 provides that a valid arbitration
agreement shall include a designated arbitration
commission.

It follows that in the PRC, there is only
Institutional arbitration, although the PRC courts
do enforce arbitration agreements calling for ad
hoc arbitration elsewhere, and ad hoc arbitral
awards rendered elsewhere.



Introduction of CIETAC

History of CIETAC
---CIETAC and CCPIT

--- Over fifty Years’ Continued
Commitment to International Commercial

Arbitration



Statistics of CIETAC Annual Caseload




CIETAC Organization

---Beljing Headquarters
e —--Sub-Commissions & Liaison Offices

e ---Domain Name Dispute Resolution Center



CIETAC Arbitrators

CIETAC has its Panel of Arbitrators. The
current Panel of Arbitrators of CIETAC
contains in total 970 arbitrators. The
foreign arbitrators and arbitrators from the
Hong Kong SAR, the Macao SAR and the
Taiwan region amount to 276.



CIETAC Arbitration Rules (1)

 CIETAC revised its rules six times and the
current rules take effect as from May 1, 2005.

 CIETAC now offers a set of special fast-track
rules for resolution of financial disputes.



CIETAC Arbitration Rules (2)

Under the 2005 Rules, parties can agree

on a wide variety of matters, such as:
language;
seat;
place of hearing
applicable law;
nationality and qualification of arbitrator(s);
appointment of arbitrators from outside the panel;
adversarial or inquisitorial approach for the hearing, etc.



CIETAC Arbitration Rules (3)

The parties shall appoint arbitrators from the
Panel of Arbitrators provided by the CIETAC.

Where the parties have agreed to appoint
arbitrators from outside of the CIETAC’s Panel
of Arbitrators, the arbitrators so appointed by the
parties or nominated according to the agreement
of the parties may act as co-arbitrator, presiding
arbitrator or sole arbitrator after the appointment
has been confirmed by the Chairman of the
CIETAC in accordance with the law.



CIETAC Arbitration Rules (4)

 The arbitral tribunal shall examine the
case In any way that it deems appropriate
unless otherwise agreed by the parties.
Under any circumstance, the arbitral
tribunal shall act impartially and fairly and
shall afford reasonable opportunities to all
parties for presentations and debates.



CIETAC Arbitration Rules (5)

The CIETAC arbitration is marked by its
unigue combination of arbitration with
conciliation, an advantageous mixture of
the merits of both, which not only resolves
disputes, but also renews positive
business and personal relations between
the parties.



CIETAC Model Arbitration Clause

e “Any dispute arising from or in connection with
this Contract shall be submitted to China
International Economic and Trade Arbitration
Commission for arbitration”



Thank you!



Arbitration clauses for the PRC — Dos and
Dont’s for in-house lawyers
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Allen & Overy LLP

Beijing office

London, 30 June 2009

ALLEN & OVERY




Place or “seat” of arbitration

In the PRC or overseas?

Neutral territory

Effective arbitration law and court support
A nice place to be?

But, hearings often held elsewhere

Disputes between PRC-registered entities ﬂncluding
JVs and WFOESs) should be arbitrated in China

CIETAC arbitration overseas?
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“Ad hoc” or institutional arbitration?

Ad hoc arbitrations (for example under UNCITRAL
Arbitration Rules) not permitted in China

If overseas, major institutions include ICC, HKIAC,
SIAC, LCIA, Stockholm Chamber of Commerce,
AAA, ICSID

If in China, usually under China International
Economic and Trade Arbitration Commission
(CIETAC)

Status of arbitrations conducted in China under rules
of foreign arbitral institutions still not resolved
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Choosing the Arbitrators

Number of arbitrators

Independence and impartiality
Appointment in default of agreement
Qualifications of arbitrators

CIETAC Panel
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Language of arbitration

Important to select a language to govern the arbitral
process

Consider the following:
applicable law of the contract
place of arbitration

language of the contract and other principal
documents
mother tongue of likely withesses and arbitrators

Default mechanism: ICC, CIETAC
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Implications of choosing a seat in the PRC

Applications for interim relief must be submitted t o the

arbitration institution and then transferred to the national
courts

Arbitrators are generally not__ allowed to rule on their own
jurisdiction

The validity of an arbitration agreement is a matter
for the People’s Court or the arbitration institution

However, the 2005 CIETAC Rules allow for the
possibility of CIETAC delegating its power to
determine jurisdiction to arbitrators

Domestic awards are subject to substantive review b y the
courts

Optional clauses are invalid
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Tips when selecting PRC as the seat

Avoid optional or split clauses
Clearly designate a domestic institution

CIETAC is recommended for arbitrations with a
foreign element

Specify that arbitrators not on CIETAC's panel may
be appointed

Specify that the Chairman shall be a non-Chinese
national

Provide expressly for “adversarial” or “inquisitorial”
procedures

Consider specifying that arbitration shall be
confidential
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“Sinful” arbitration clauses (real examples)

“All disputes arising from the execution of this
Contract, or in connection with this Contract, shall be
settled through friendly consultations between the
Parties. In case no settlement can be reached
through consultations, the dispute shall be submitted
by arbitration by an arbitration committee. The arbitral
award is final and binding upon all the parties.”
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“Sinful” arbitration clauses (real examples)

“When any claims or disputes arise, the parties must
explore whether techniques such as mediation, mini-
trials, mock trial or other techniques of alternative
dispute resolution might be useful in resolving the
matter in question. If the parties cannot agree within
10 days on a different method of resolving the matter,
it shall be submitted to and decided by binding
arbitration.”

“Arbitration: ICC Rules, Shanghai shall apply.”
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Suggested model CIETAC arbitration clause

Any dispute, controversy or claim arising out of or in connection with this
contract, including any question regarding its existence, validity or termination,
shall be submitted to China International Economic and Trade Arbitration
Commission (CIETAC) in Beijing for arbitration which shall be conducted in
accordance with CIETAC's arbitration rules (the Arbitration Rules ) in effect at
the time of applying for arbitration.

The arbitration tribunal shall consist of three arbitrators, with one appointed by
each party and, if either of them fails to appoint an arbitrator within the time
specified in the Arbitration Rules, the Chairman of CIETAC shall make such
appointment. The parties hereby agree to the appointment of arbitrators who
are not on CIETAC’s Panel of Arbitrators.

A third arbitrator ( the Presiding Arbitrator ) shall be a non-Chinese national
and shall be appointed by agreement between the parties and, if the parties falil
to jointly appoint the Presiding Arbitrator within the time specified in the
Arbitration Rules, the Chairman of CIETAC shall make such appointment.

The language of arbitration shall be English. However, parties may give or
provide written or oral submissions or evidence in English or Chinese, so long
as the party giving or providing any submissions or evidence in Chinese
arranges for translation or interpretation of the same into English.
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Dihuang Song, Partner, Beijing Commerce & Finance Law Office
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Questions?

These are presentation slides only. The information within these slides does not
constitute definitive advice and should not be used as the basis for giving definitive
advice without checking the primary sources.

Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. The
term partner is used to refer to a member of Allen & Overy LLP or an employee or
consultant with equivalent standing and qualifications or an individual with
equivalent status in one of Allen & Overy LLP's affiliated undertakings.
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Peter Thorp, Partner, Allen & Overy LLP, Beijing

ALLEN & OVERY




